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Israel in 1993-95 ushered into existence the Palestinian Authority and inspired

efforts to build autonomous structures for Palestinian self-rule. Since the ear-
liest days of the Palestinian Authority, a varied group of Palestinians has sought to lay the
practical foundation for Palestinian statehood through the construction of strong insti-
tutions with clear (and generally liberal) legal bases. These efforts have been sometimes
frustrated by the patterns of governance favored by the Palestinian leadership and by the
restrictions and priorities imposed by the process of negotiating a settlement with Israel.

Out of this struggle a diverse coalition of Palestinian reformers has arisen. Some of
the reformers are members of the elected Palestinian Legislative Council (PLC) and
have sought to use their positions to build a solid legal basis for institutions such as the
Palestinian judiciary and civil service. A second group of reformers consists of promi-
nent NGO leaders, who have both cooperated and competed in proposing various
reforms. A third group is made up of intellectuals, especially those associated with uni-
versities, who have developed many of their own proposals. A fourth group consists of
political party activists who have provided some support for reform, though it has often
been tangential to their main agendas.

Given their diversity, it should not be surprising that the reformers have rarely acted
as a unified group and indeed have often displayed deep rivalries. Remarkably, however,
they have coalesced around a solid, detailed, and well-articulated agenda for reform,
concentrating their efforts in the following seven areas.

The Oslo Accords reached by the Palestine Liberation Organization (PLO) and

D Constitution writing. Reformers have focused on two projects to draft Palestinian
constitutions. The first, the Basic Law for the Palestinian Authority, was passed in
1997 by the PLC. It was not signed by Yasir Arafat until 2002 and remains imper-
fectly implemented. The second has been a draft constitution for a Palestinian
state, produced by a PLO committee in 2001 but not yet endorsed by any authori-
tative Palestinian body. Both documents might seem at first glance quixotic in the
context of ongoing violence and political instability, but many domestic and inter-
national actors seem to have come to the opposite conclusion: The road out of the
current conflict must pass through the sort of institutional reform that a consti-
tution can enable. The two documents are carefully designed to contain the exec-
utive branch and hold it accountable to clear legal standards. Recently, some
reformers have begun to feel that containment is insufficient and have sought to
transfer authority from the president to a prime minister.

D Defining the relationship between the PLO and the Palestinian Authority. The Oslo
Accords created a Palestinian Authority distinct from the far older Palestine
Liberation Organization, but the leadership of the two bodies has overlapped in
ways that frustrate reformers for several reasons. First, senior Palestinian leaders—
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most notably Arafat himself—can slide between PLO and PA bases for their
authority, vitiating institutional mechanisms of accountability. Second, reformers
have felt that the continuing influence of the PLO institutional culture—involv-
ing revolutionary ideology, a focus on security, and secretiveness—has under-
mined PA institution building. Although they agree that Palestinians throughout
the world (represented by the PLO) should have some voice in Palestinian gov-
ernance, reformers have sought to ensure that the current institutional ambi-
guities do not survive a declaration of statehood.

D Public finances. A fundamental problem for PA critics has been the opaque nature
of PA finances, which have been micromanaged by President Arafat and not sub-
ject to meaningful oversight by any public body. Large portions of the PA budget
have not been carried on the official books but are run instead through secret
channels and accounts. Not only are PA finances partly hidden, but also many eco-
nomic activities have not been subject to oversight. The Palestinian Authority has
lacked any kind of systematic policies on public expenditures. Hiring and person-
nel policies have been loosely defined and are often not followed even when
defined. And reformers have questioned the fiscal priorities of the Palestinian
Authority, calling for reductions in security expenditures and increases in health
and education. Reformers did make some progress in laying the legal groundwork
for more transparent finances and, supported by separate efforts by international
donors, obtained far fuller disclosure of the PA budget and holdings.

D The rule of law and judicial reform. Reformers in the PLC have managed to pass a
series of liberal laws on subjects ranging from public meetings to the indepen-
dence of the judiciary. In most Arab political systems a solid legal foundation has
been laid for authoritarian practice. In the case of the Palestinian Authority, the
emerging framework is more liberal but actual practice remains authoritarian.
Many parts of the new liberal legal framework remain unimplemented or unen-
forced. Reformers have also sought to build a more professional and indepen-
dent judiciary and to dismantle State Security Courts, which were constructed to
handle politically sensitive cases.

D Corruption. The Palestinian Authority quickly earned an international reputa-
tion for corruption. Many of the Palestinian Authority’s international critics
(along with critics of the Oslo Agreements more generally) have relied heavily
on this reputation in calling into question the international assistance program
to the Palestinian Authority and even the legitimacy of the Palestinian Authority
itself. Fairly specific inquiries into the nature of corruption in the Palestinian
Authority have revealed that the problem involves weak institutions and unclear
procedures as much as it does venality. However, such a distinction has generally
been lost in broader international and domestic discussions.

D The structure and practices of the security services. The agenda of PA reformers
has focused on the loose restraints placed on the security services and their
operation. The mechanisms of democratic accountability, though existing in
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some matters under the Palestinian Authority’s jurisdiction, have been largely
inoperative with regard to the security services. Reformers have also faulted the PA
leadership for failing to develop any legal framework to govern the structure and
operation of the security services. They have also looked askance at the harsh
methods employed by the security services and their involvement in matters
unconnected with security, such as tax collection and dispute resolution.

D Elections and local governance. Finally, PA reformers have focused some of their
attention on building democratic mechanisms through the electoral process. The
most important step in granting the Palestinian Authority domestic legitimacy was
the election of the PA president and the PLC in 1996. The first law passed by the
PLC governed local elections. Although Yasir Arafat signed the law, those elections
have yet to be held. Reformers have also sought to democratize other structures of
Palestinian society, such as political parties, NGOs, and professional associations,
but with only limited success.

Reformers have not been without impact. They have often been dominant in discus-
sions among intellectuals, and they have exerted real influence on the formal legal
framework of the Palestinian Authority. But they have had far less success in translating
these achievements into actual reforms in Palestinian governance. In general, the
accomplishments of the reformers have been real but limited by the patterns that have
governed the Palestinian Authority since the beginning: the leadership is pliant,
attempting to please all parties at once; most procedures are ad hoc and unclear; those
rules that are clear are still bent and even broken; and chains of command and respon-
sibility are obscure. PA reform has often foundered precisely because of the problems
reformers have sought to overcome: the weak institutionalization and legal ambiguities
that afflict all PA operations.

International actors have shown varying degrees of interest in PA reform, and their
proposals, while sometimes similar to those of domestic reformers, are not identical.
The United States displayed only limited interest in reform until 2002, when it moved
the issue to the center of its Palestinian policy. Israel has also focused far more on secu-
rity arrangements than on governance. European actors have shown a more consistent
interest in reform and generally have an agenda close to that developed by Palestinian
reformers. Arab states have displayed an interest in reform only insofar as it is necessary
to pursue diplomatic efforts to resolve the conflict with Israel.

Prospects for the success of reform have seemed brightest whenever the domestic
agenda and the international community’s agenda have been linked. Such linkages were
being built in the year prior to the eruption of the second intifada and have again been
apparent since April 2002. Since then, however, the cause of reform has faced a difficult
conundrum: On the one hand, real progress in reform seems impossible without some
diminution of the conflict with Israel and some relaxation of Israeli restrictions on trav-
el in the West Bank and Gaza. On the other hand, such political changes seem unlikely
unless robust Palestinian institutions—the kind that the reformers have worked to
build—can guide Palestinian society. In short, reform and an end to violence hold each
other hostage.
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tutions with clear legal bases suddenly discovered that Yasir Arafat was adopting three

of their oldest demands. First, Arafat announced that he had signed a law on the judi-
ciary that had been passed by the Palestinian Legislative Council (PLC) in 1998. Second,
he changed his cabinet, greatly reducing its size and clarifying its role. Third, he signed the
“Basic Law;” an interim constitution that had sat on his desk for five years.

Each of these measures came in response to long-standing internal demands for
reform. Arafat had never refused these demands. Instead, he had responded with inac-
tion, silence, delay, unfulfilled promises, and half-measures. At first glance, the steps
taken in May and June 2002 constituted a complete capitulation to the reform agenda.
Yet reformers had learned that apparent victories could dissolve upon close examina-
tion, and on these occasions a careful look revealed that their triumph was less than
complete. All three measures represented genuine and significant changes in the opera-
tions of the Palestinian Authority. Yet none was an unqualified concession.

The law on the judiciary, for instance, had been an early project of the PLC. Debated
in 1997 and 1998, the law gave far stronger structural guarantees of judicial indepen-
dence than generally prevail in the Arab world. Most notable was the creation of a strong
and autonomous judicial council to oversee the courts. Yet the law lay unsigned on the
president’s desk for four years. The first ostensible reason for delay had involved the
PLC’s insistence that the law allow it to approve candidates for the post of public prose-
cutor. Bowing to presidential opposition, the PLC passed an amended draft in 2000 that
dropped this provision. Arafat responded with a half-measure: he appointed a judicial
council consistent with the law—but without approving the law itself. Strangely, his
decree cited as part of its legal basis the law he was refusing to sign. And even more oddly,
it became clear that the major obstacle to promulgation of the law came from the judi-
ciary itself. A group of senior judges lobbied against the law because they feared they
would be forced to retire under its provisions. In March 2001, Arafat had addressed the
PLC, promising to sign the law “within hours.” Yet he did not actually take that step until
his next appearance before the body, in May 2002. Even then, the senior judges publicly
lobbied him not to publish the law he had just signed. Arafat pursued a compromise: he
promulgated the law but then issued a decree (without any legal basis) extending the
terms (and thus the careers) of the existing members of the judicial council for one year.
Implementation of the law’s provisions meanwhile proceeded at a glacial pace.

The cabinet reshuffle received greater attention, with rumors rife that a broader and
more technically competent body would be formed to replace the existing cabinet. In

I n May and June 2002, Palestinians who had worked for five years to build strong insti-

o
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1997, the PLC had claimed to find corruption in many ministries and called on the presi-
dent to refer some ministers for investigation and prosecution. After a year of inaction,
Arafat finally responded to this demand by appointing a cabinet that retained all of those
accused of corruption and merely added a significant number of PLC members to ensure
that the body would receive the necessary vote of confidence. In 2002, calls for reform
gained renewed strength, and Arafat responded by forming a cabinet that was leaner,
consolidating ministries as reformers had demanded. Yet the total number of ministers
(twenty) was one more than the Basic Law (then unapproved) allowed, and several minis-
ters accused of corruption retained their positions. Further, the president showed no sign
of hurry to present the new body to the PLC for a vote of confidence. (Due to sharp Israeli
restrictions on travel among Palestinian cities, the PLC was unable to meet on the matter
until September, when it dramatically forced the new cabinet to resign—a modified cabi-
net was approved at the end of the following month.)

Finally, Arafat’s approval of the Basic Law also fell far short of an unqualified success
for the reformers. For a long time the centerpiece of reform efforts, the Basic Law
(passed by the PLC in 1997) had been almost forgotten by the time it received Arafat’s
signature. Immediately after Arafat signed the Basic Law, rumors circulated that he had
introduced changes in the draft without the approval of the PLC. When the Basic Law
was finally promulgated, it did indeed include a change. In the version passed by the
PLC, the PLC retained a role in approving the public prosecutor. Since the PLC had
eventually acquiesced to a version of the judicial law that dropped a similar provision,
the minister of justice apparently felt comfortable in publishing a version of the Basic
Law that dropped the same requirement. Advocates of the Basic Law saw the change
itself as minor but the procedure by which it had been amended as illegitimate. More
ominously, however, the minister of justice made clear that the provision in the Basic
Law barring extralegal detention would not be implemented in the case of Ahmad
Sa‘dat, the leader of the Popular Front for the Liberation of Palestine (who had been
held since May 2002 as part of an internationally brokered agreement to end the Israeli
siege of Arafat’s headquarters). Since Sa‘dat’s detention had no legal basis, the Pales-
tinian High Court in Gaza had ordered his release. The Palestinian cabinet had formally
declared that it would not implement the court order. Under the terms of the Basic Law,
the cabinet action was clearly illegal. While the cabinet decision came prior to the
promulgation of the Basic Law, it could be argued that the continued detention of
Sa‘dat might render the entire cabinet liable to a Basic Law provision that those
obstructing a court order are subject to imprisonment or dismissal.!

In all three cases, the reforms were real but limited by the same patterns that had
governed the Palestinian Authority since the beginning: the leadership was pliant,
attempting to please all parties at once; most procedures were ad hoc and unclear; those
rules that were clear were often bent and even broken; and chains of command and
responsibility were obscure. PA reform often foundered precisely because of the prob-
lems it sought to overcome: the weak institutionalization and legal ambiguities that
afflicted all PA operations.

When Palestinian reform switched from a domestic preoccupation to an interna-
tional project in May 2002, it was often observed that the various parties had different
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agendas. Israel sought to end Arafat’s rule (and perhaps that of the entire Palestinian
leadership); the United States focused on security (and came to oppose Arafat); and
European actors sought fiscal and administrative reforms.

Yet there was still considerable overlap among some of the domestic and international
agendas. All agreed that the Palestinian Authority needed to have clearer procedures, a
sounder legal basis, and greater fiscal transparency. This was the core of the reform
agenda that Palestinians had been pursuing, almost since the creation of the Palestinian
Authority in 1994.



Two

The Birth of the Palestinian Authority—
and of the Reform Movement

“Oslo Accords™) between Israel and the Palestine Liberation Organization

(PLO), signed between 1993 and 1995. The Oslo Accords provided for the
establishment of limited Palestinian autonomy in the West Bank and Gaza while final
status issues were being negotiated. In September 1993 Israel and the PLO adopted a
general agreement (the “Oslo Agreement,” signed in Washington but negotiated in
Norway) to establish an autonomous Palestinian administration while the two sides
negotiated a permanent settlement; they then set to work on a series of documents gov-
erning the interim autonomous body. The most detailed and comprehensive agreement,
often dubbed “Oslo 11,” was concluded after tortuous negotiations in September 1995.

Oslo 11 was intended to extend the reach of the emerging Palestinian Authority in
both competencies (security and civil affairs) and, more gradually, geographical scope.
Al areas of civil governance over Palestinians in the West Bank and Gaza were to be
assigned to the Palestinian Authority. A side agreement allowed PLO (rather than PA)
institutions to continue to operate in Jerusalem, but the Palestinian Authority managed
to establish its own tenuous presence in the city (most notably in PLC representation,
negotiated in Oslo 11, and education, where the Palestinian Authority exploited some
gaps in the agreement). On security matters, the West Bank was divided into three areas:
Area A (consisting of Palestinian cities) saw full Palestinian control; Area B (covering
some villages and outlying areas) fell under joint Palestinian-Israeli control; and Area C
(the remaining areas, including Israeli settlements and military installations) remained
under Israel’s full security control. Israel was to withdraw gradually, allowing Area A to
expand, but the two sides disagreed on the meaning of the agreement’s provisions on
the scope of the withdrawals. These explicitly interim arrangements were to be imple-
mented as the two sides negotiated a permanent settlement.

The initial provisions of the agreement were largely implemented, but the progressive
Israeli withdrawals proved extremely difficult to arrange. And talks on a permanent set-
tlement—though hardly forgotten—foundered. In the meantime, the structures of the
newly autonomous Palestinian Authority were assembled from various sources.

Most competencies under the Israeli Civil Administration—an arm of the military
government for the West Bank and Gaza—were transferred to the Palestinian
Authority. Thus, education, the courts, municipal government, health care, and other
services were all assigned to the new entity for all the Palestinian population of the
West Bank and Gaza.

T he Palestinian Authority was created according a series of agreements (the



The Birth of the Palestinian Authority

13

The PLO transferred some of its personnel and structures to the Palestinian
Authority. From the beginning the PLO and the Palestinian Authority were to be dis-
tinct entities, and the Israeli and Palestinian leaderships preferred to maintain some
elements of that distinction. For the Israelis, maintaining the distinction between the
PLO and the Palestinian Authority (assigning most international functions to the for-
mer) made it clear that the Palestinian Authority was not yet a Palestinian state. For the
Palestinian leadership, the PLO represented Palestinians throughout the world, while the
Palestinian Authority represented only the inhabitants of the West Bank and Gaza.
Nevertheless, the PLO helped in the formation of the Palestinian Authority in several
ways. First, some of the early legal framework of the Palestinian Authority was issued
with the concurrence of the PLO’s Executive Committee. Second, some security forces
(such as Force 17) were moved to the newly autonomous Palestinian areas. Third, many
PLO cadres returned to the West Bank and Gaza, often assuming high positions in the
new administration.

Some new security structures were created, such as Preventive Security, to operate in
Areas A and B.

Finally, in January 1996, Palestinians in the West Bank (including East Jerusalem) and
Gaza elected a Palestinian Legislative Council as well as a president. The new body soon
assumed the role of a parliament for Palestinians in the West Bank and Gaza, with
authority to draft legislation and oversee the executive. The PLC deputies were elected
individually by districts, ensuring that party affiliation was generally secondary to per-
sonal standing in explaining candidate success. Most Islamists and nationalists opposed
to the Oslo Accords boycotted the elections, leading to a body dominated by deputies
from Fatah (the largest Palestinian political party, headed by Yasir Arafat) but with a
large number of independents. Party discipline in the PLC proved quite weak, resulting
in an independent-minded body that was difficult for either government or opposition
to control fully.

In general, the Palestinian security services were among the first to operate effectively
on the ground, leading them to take on many of the functions of other official agencies
(such as dispute resolution and tax collection). The relationship among the various
bodies was unclear, and the Palestinian Authority was characterized from the beginning
by overlapping authorities and ambiguous chains of command. Personal ties sometimes
overrode bureaucratic hierarchies. Added to the confused situation were some emerging
tensions in Palestinian politics. The West Bank and Gaza had different legal systems and
different orientations (with Gaza more influenced by Egypt and the West Bank by
Jordan). Islamists clashed with the mainstream nationalist leadership from the early
days of the Palestinian Authority. Those who had spent their careers in exile often
viewed matters differently from those who had grown up under Israeli occupation.

The new structures of the Palestinian Authority were to sort out such questions and
provide channels for deciding many issues dividing Palestinians (though not all of
them—the critical questions to be addressed in final status talks with Israel were the
responsibility of the PLO; the Palestinian Authority itself was barred from such topics by
the Oslo Accords). Yet the early legislative enactments by Yasir Arafat, acting as president
of both the Palestinian Authority and the PLO’s Executive Committee, clarified a few
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matters while leaving fundamental political and institutional questions unresolved. The
Oslo Accords and the Palestinian election law (Law 13 of 1995) both pointed to a solu-
tion: The newly elected PLC would write a “Basic Law” for the Palestinian Authority to
serve as an interim constitution for the body.

Yet when the PLC was elected and began to take up the Basic Law as its first important
piece of legislation in 1996, deputies found the president initially hostile and then unin-
terested.2 Even smaller matters became more difficult. The president and the PLC strug-
gled over the status of PLO Executive Committee members in the new legislative body
and the oath that deputies should take. The council wrote its “Standing Orders,” contain-
ing some guidelines for executive-legislative relations, and sent them to the president for
approval. Arafat made clear that the Standing Orders were an internal matter for the
PLC—representing not only a grant of autonomy to that body but also a defeat, because
Arafat refused to be bound by their provisions. For instance, the Standing Orders
required the president to act on a piece of legislation and gave the PLC the power to
override a presidential veto. By ignoring the Standing Orders, Arafat gave the PLC no
recourse if he chose to ignore or reject a law, since the body responsible for publishing
legislation and making it effective was under his authority, meaning that his interpre-
tation of proper legislative procedures was authoritative. When faced with imperious
presidential action (or, on some matters, inaction), PLC members were unclear how their
authority related to that of the president and what they could demand that he do.

Yet out of the frustrations of the Palestinian Authority’s and the PLC’s early opera-
tions, a clearer reform agenda began to emerge. The PLC sought to review the PA
budget, establish an independent court system, lay down a legal framework for an
embryonic Palestinian state, unify disparate institutions in the West Bank and Gaza, and
provide for democratic local governance.

Work proceeded very slowly, however. There were enormous areas to cover, and the
PLC members had precious little experience in many of them. International guidance
and assistance were often eagerly accepted by Palestinian legislators, who were aware that
they had little experience in matters such as drafting legislation, or by NGO leaders facing
daunting grant proposal procedures. Yet the international context was not always favor-
able. Assistance agencies from various countries were generally supportive, but their gov-
ernments were often more interested in security issues and viewed central control as
more important than good governance to building a strong Palestinian Authority able to
face down internal opposition. This attitude was particularly marked in the leadership of
two countries most critical to PA institution building—the United States and Israel.

In the midst of these ongoing efforts, a new issue rose suddenly to the top of the
agenda: corruption. In a newly emerging political entity in which many rules were
unwritten, unclear, or contested, it was not surprising that the line between private ben-
efit and public purpose could be hard to draw, nor was it surprising that some of the
new institutions did not operate efficiently. In 1997, the General Control Institute (a
newly established monitoring body) forwarded to the PLC a report on PA operations.
The institute found inefficiencies and corruption throughout many aspects of PA opera-
tions. The PLC immediately used the report to launch its own investigation, which con-
firmed many of the institute’s findings. Virtually no Palestinian body escaped unscathed.
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Sometimes the flaws involved waste (such as the widespread practice of signing short-
term leases for office space rather than constructing permanent quarters). Some of the
problems stemmed from the failure to develop clear policies (on matters such as official
travel or use of ministry cars). Yet unmistakable corruption was evident as well—some-
times petty (use of official funds to furnish private residences) but sometimes far more
significant (such as skimming off transactions or steering PA contracts to relatives and
friends).

The PLC demanded that ministers accused of corruption be investigated and
brought to trial; it also demanded that the president dismiss the cabinet and appoint a
new one composed of technical experts. Arafat repeatedly promised to respond to the
PLC on the issue, but no ministers were ever prosecuted. He finally responded to the
demand to overhaul the cabinet, but doing so took over a year and the resulting cabinet
assumed a different form than PLC members had in mind, since Arafat only added new
members to the cabinet and none of those accused of the more serious charges were
dropped. The episode did result in one significant change, however: the General Control
Institute reports were never sent to the PLC again—even though Arafat signed a law the
next year requiring such submissions.

In 1997, the reformers in the PLC seemed to be at their most ambitious. During that
year they not only investigated official corruption and called for a new cabinet; they also
passed the Basic Law (despite Arafat’s discouragement) and began work on other critical
issues (such as the structure of the judiciary). When their ambitious plans seemed to
lead nowhere (with corruption charges unpursued and the Basic Law unratified), many
lost confidence in the PLC. The effort to reform Palestinian institutions became more
diffuse. The PLC continued to be active, both on the legislative front (by passing laws
aimed at fostering democracy and accountability in a variety of settings) and on the
fiscal front (using annual debates on the budget to press for increased transparency).
Other institutions joined the debate. Some NGOs began to show a greater interest in
democracy and reform, and Palestinian intellectuals publicly explored ways of improving
Palestinian governance.

In 1999, the New York—based Council on Foreign Relations released the report of a
task force, “Strengthening Palestinian Public Institutions.”3 The principal authors of
the report, Yezid Sayigh and Khalil Shikaki, were Palestinian (Sayigh was based in the
United Kingdom and Shikaki in the West Bank). Their report showed little mercy: they
produced long lists of recommendations for the Palestinian Authority to change much
of the way it operated in all fields. A more comprehensive reform manifesto has never
been issued in any Arab polity. The report garnered international attention because of
its sponsorship, and donors used it to pressure the Palestinian Authority to pursue
reform more seriously. The Palestinian Authority dutifully appointed a committee to
reform its institutions, but the committee’s work proceeded at a glacial pace and was
forgotten by the time violence erupted in the fall of 2000.

Thus, by the outbreak of the second Intifada in September 2000 the reformers had
suffered many disappointments. Critical pieces of legislation—including the Basic Law
and the law on the judiciary—still sat on the president’s desk awaiting his signature. The
consolidation of official accounts—initiated in early 2000—had only begun, and the
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PLC still complained that it was unable to exercise fully its oversight of PA finances.
Corruption and inefficiency were not disqualifications for holding high public office. Yet
reformers could point to some real accomplishments as well: the emerging legal frame-
work for the Palestinian Authority was probably more liberal than that in any Arab
state, and there was far more open discussion of issues of governance.



Reformers and the Reform Agenda

hile the word “reform” is almost impossibly vague, admitting of innumer-
Wable interpretations, by 2000 there was a well-defined meaning in a Pales-

tinian context. This coherence is remarkable given the diversity within the
ranks of the reformers. Four main groups constituted the backbone of the reform move-
ment.

First, some PLC members had hoisted the reform banner early in the body’s history.
Some—such as Hanan Ashrawi, Marwan al-Barghuti, and Ziyad Abu Amr—spoke force-
fully but sufficiently generally so that they generally avoided burning their bridges with the
senior leadership. Others, such as Mu‘awiyya al-Masri and Husam Khadr, coupled their
reform rhetoric with bitter denunciations of the Palestinian Authority and (at times) the
Oslo Accords. Such figures attracted domestic (and sometimes international) attention for
their positions. But the most effective PLC reformers worked quietly to advance specific
projects. Azmi Shu‘aybi, perhaps the most widely respected member of the body, pursued
fiscal issues from the budget committee until his resignation as chair in 1999. Abd al-
Karim Abu al-Salah received far less respect, but his chairmanship of the PLC’s legal affairs
committee allowed him to pursue reform of the legal system with dogged determination.

A second group of reformers consisted of prominent NGO activists. The West Bank
and Gaza saw a proliferation of human rights, education, and social service organiza-
tions, with their leaders sometimes cooperating and sometimes competing in proposing
various reforms.

Intellectuals, especially those associated with universities, were a third group of reform-
ers. Bir-Zeit University’s Institute of Law, for instance, produced its own draft constitution,
developed training programs for judges, and worked on compiling and disseminating col-
lections of Palestinian law.

Political party activists also provided some support for reform, though it was often tan-
gential to their agendas. Islamist and leftist opposition publications and parties frequently
criticized the performance of the Palestinian Authority, often but not exclusively on
human rights grounds. Such criticism was implicitly connected to broader opposition to
the Oslo Accords, which created the Palestinian Authority, or to the arrests and detentions
ordered in fulfillment of their provisions. Even some Fatah leaders, particularly younger
activists, echoed reform themes, though they were more likely to lend general support
rather than produce concrete proposals.

With such a diverse array of reformers, it should not be surprising that they rarely acted
as a unified group and indeed often displayed deep rivalries. Yet, remarkably, they coa-
lesced around a solid, detailed, and well-articulated agenda for reform. Much of this
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reform agenda remained submerged during the first eighteen months of the Intifada. In
the midst of ongoing violent conflict, efforts to reform Palestinian institutions (many of
which were struggling simply to continue operating) seemed far less relevant.

But in the wake of the Israeli military campaign in the West Bank in March and April
2002, the issue of reform rose to sudden prominence. While much of the resurgence in
interest was international, there were strong domestic factors encouraging reform as well:
Palestinians had come to realize how poorly their institutions and leadership had per-
formed. While most Palestinians held Israel rather than the Palestinian Authority responsi-
ble for the conflict, few could deny that the institutions established since 1994 had done
little to protect Palestinian interests. Large portions of the edifice created by the Palestinian
Authority seemed close to collapse under the combined pressure of its own weak per-
formance and the Israeli military campaign. The leadership found that its nationalist
rationale for forestalling reform—that it was premature to construct permanent institu-
tions without a declaration of statehood and that pursuing reform risked opening divi-
sions at a time when national unity was needed—no longer resonated. Indeed, even senior
PA officials and party leaders joined the reform bandwagon, no longer willing to postpone
governance issues.

Reformers had seven areas where they concentrated their efforts:

D constitution writing;

D defining the relationship between the PLO and the Palestinian Authority;
D public finances;

D the rule of law and judicial reform;

D corruption;

D the structure and practices of the security services; and

D elections and local governance.



Four

Constitution Writing

the executive over other branches of the state. The Palestinian Authority quickly

adopted this broader regional pattern: the PA presidency was created before
any of the other structures of government could establish themselves. Some Palestinians
felt that the Palestinian Authority was characterized by a constitutional vacuum, but the
reality was more complex. The Oslo Accords, preexisting PLO patterns, and the early leg-
islative enactments of the Palestinian Authority all favored a constitutional system in
which authority emanated from the presidency.4

The problem was not that the Palestinian Authority lacked a constitutional framework;
instead, the real issue was that the emerging framework had little popular legitimacy,
lacked any structures of accountability, and placed no limits on the executive. Writing a
formal constitution to substitute for this emerging framework was therefore central to Pal-
estinian reform efforts from the beginning. And reformers had a clear basis for their
efforts—both the Oslo Accords and the Election Law called for writing an interim Basic
Law for the Palestinian Authority while a final agreement between Israel and the PLO was
negotiated.

Most countries writing a constitution draw on past constitutional texts to guide their
efforts. But Palestinians discovered an ambiguous constitutional heritage: they had been
governed by formal constitutions in the past, but they had written none of them. Further,
the documents that had been written offered no solution to the concentration of authority
in the hands of the executive. When Palestine was carved out of the Ottoman Empire
under the League of Nations mandate system, the governing British authorities issued a
series of documents that contained hints of popular participation in government but left
all effective authority in the hands of their own high commissioner. The end of the man-
date saw the first Palestinian effort to write a constitution, when in October 1948 a new
body called the Palestinian National Council (PNC) met in Gaza. The PNC declared inde-
pendence and drafted a provisional constitution that called for an interim parliamentary
regime. This document was largely forgotten when Egypt asserted control over Gaza in the
wake of the 1948 war. Egypt issued two constitutional documents for Gaza (in 1955 and
1962), and, after annexing the West Bank, Jordan issued a new constitution in 1952. The
Egyptian documents were friendlier to Palestinian national identity, because they were
explicitly temporary pending the creation of a Palestinian state. And they allowed a
Palestinian legislative council, though almost all authority was kept in the hands of
Egyptian officials. The Jordanian annexation of the WWest Bank was predicated on the
denial of Palestinian national identity, but it had a liberalizing constitutional effect: in 19
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1951, Palestinian deputies in the Jordanian parliament helped pass a series of constitu-
tional amendments that included significant concessions to parliamentary prerogatives. In
1967, Gaza and the West Bank came under Israeli rule, and Israel immediately transferred
all public authority to its own military governor, who ruled by fiat. This ended the effec-
tive life of the Egyptian and Jordanian constitutions and transferred any interest in consti-
tutional matters to the Palestine Liberation Organization.

The PLO initially resisted steps toward statehood, but in November 1988 the PNC
declared Palestinian independence, promising a parliamentary, democratic government
and a constitution. Despite some pressure to translate this declaration into practical prepa-
rations, the provisions regarding governance were largely forgotten until the PLO signed
the Declaration of Principles with Israel on September 13, 1993. The prospect of creating
the Palestinian Authority prompted the PLO’s legal affairs committee to begin drafting the
Basic Law, an interim document to govern the new entity until a permanent constitution
was written. The effort proceeded slowly but became increasingly public as Palestinians
began to debate what constitutional arrangements should govern the interim phase.
Rights, presidential prerogatives, and the role of Islam received particular attention. Pro-
gressive drafts of the Basic Law showed some evolution in a liberal direction under the
influence of such public discussions.

With each iteration, the Palestinian Basic Law evolved from a skeletal and extremely
provisional document into a more extensive and potentially more permanent basis for
political life. The draft finally passed by the PLC in 1997 represents one of the most liberal
constitutional documents in Arab history. It outlines a mixed presidential-parliamentary
system not uncommon in Arab republics. More unusual is the strength of its rights provi-
sions as well as an attempt to close loopholes that exist in many other Arab constitutions
(involving emergency powers, constitutional interpretation, and the independence of the
judiciary). Indeed, it is in this respect that the prolonged and public drafting process had
real effects as vague provisions gradually gave way to carefully crafted limits on govern-
mental authority.

In May 2002 Arafat finally announced that he had signed the Basic Law, and the docu-
ment became legally effective in July 2002. Yet by the time it was promulgated, a separate
effort was already well under way to prepare a permanent constitution for statehood. In
April 1999, the Central Committee of the PLO authorized the necessary preparations for
transforming the interim Palestinian Authority into a state. This led to the establishment
of a new committee to draft a document to accompany a declaration of statehood. The
committee worked quietly, producing a series of drafts before completing a public docu-
ment in February 2001.

The 2001 draft recommended by the new committee follows much of the spirit of the
Basic Law but contains three significant changes.® First, the Basic Law was explicitly tem-
porary and was to govern only the Palestinian Authority, itself authorized by the PLO. The
draft constitution, in contrast, implicitly poses the state of Palestine as successor to the
PLO by assimilating that body’s ties to the Palestinian diaspora. The draft provides for a
parliament with two chambers. One is to be the Legislative Council, elected by those in
the state of Palestine (similar in structure to the existing PLC). The second is to be a
Palestinian National Council, representing Palestinian refugees abroad and having a far
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more restricted legislative role than the Legislative Council. The PNC, often referred to

as the “Palestinian parliament in exile,” established the PLO in 1964 and has made pro-
nouncements of basic policy in the name of the Palestinian people since then. In short, the
state of Palestine would absorb the constituting body of the PLO, transforming it into a
chamber of the Palestinian parliament. While Palestinian refugees abroad are thus to be
represented in the upper chamber of parliament, this does not imply that the Palestinian
state could negotiate their right to return. The drafters of the constitution not only asserted
the right of refugees to return to their original domicile (and not merely homeland) but
also described it as an individual right that could not be delegated. While the state of
Palestine was therefore to represent all Palestinians, it would be constitutionally barred
from negotiating away the right of each Palestinian to return to the pre-1948 home of his
or her ancestors.

The second major structural change involved the executive. Whereas the Palestinian
Authority had a strong president, the state of Palestine was to have a prime minister as
well. The decision to separate the head of state from the head of government would bring
Palestine into line with prevailing Arab constitutional practice, but its effects might be
somewhat different from those elsewhere in the Arab world. Throughout the Arab world,
the concentration of authority in the head of state is generally only loosely constrained by
an elected council. A prime minister effectively answers only to the head of state. (Tech-
nically, most, but not all, Arab prime ministers serve only with the confidence of the
parliament. But Arab parliaments do not refuse the head of state’s choice, nor do they
withdraw confidence once they have granted it.) Yet the Palestinian parliament might be a
more assertive body. The PLC did something in its short lifespan that other Arab parlia-
ments have been shut down for merely discussing: in September 2000, it forced the resig-
nation of a cabinet.

Third, the draft was clearly designed to correct some of the flaws that had developed
under the Palestinian Authority since its creation in 1994, especially in confronting per-
ceived presidential abuses. For example, fiscal provisions were unusually detailed in reac-
tion to the annual budget disputes between Arafat and the PLC. Some of the corrective
provisions were not obvious except on close reading. For instance, laws may go into effect
even if the Official Gazette has failed to publish them. This represents a clear response to
the PLC’s frustration: not only has the president failed to act on many pieces of legislation
passed by the PLC, but the Official Gazette has not published laws that the PLC is con-
vinced should have gone into effect. (This was the case with the Basic Law between 1997
and 2002, because PLC members felt it should go into effect after the president fai